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Regul ation, which inplenents part B of Title Il of the

Juvenil e Justice and Del i nquency Prevention (JJDP) Act of



1974, as anmended by the Juvenile Justice and Delinquency
Preventi on Amendnents of 1992.

This final regulation is a further clarification and
nodi fication of the regulations issued in March and April of
1995. It offers greater flexibility to States and | ocal
units of government in carrying out the Formula Gants
Program requi renents of the JJDP Act, while reinforcing the
i nportance of conplying with those underlying | egal
requi renents and the policy objectives fromwhich they stem

The Departnent of Justice remains firmy conmtted to
the core requirenents of the JJDP Act, such as the
obligation to maintain sight and sound separation between
juveniles and adults. Wth that in mnd, this regulation is
expected to assist jurisdictions that are working diligently
to conply with statutory and regul atory obligations by
expressly providing such flexibility as State authorized
transfers of delinquents who have reached the age of ful
crimnal responsibility to the crimnal justice system and
by recognizing certain real-world factors which can nake
“perfect” conpliance unrealistic. These regulatory changes
are in no way intended to evidence any | essening of the

Departnent’s conmtnent to the core requirenents.

EFFECTI VE DATE: This regulation is effective [insert date of

publication in the Federal Register].




FOR FURTHER | NFORMATI ON CONTACT: Roberta Dorn, Director,
State Rel ations and Assistance Division, Ofice of Juvenile
Justice and Del i nquency Prevention, U S. Departnent of
Justice, 633 Indiana Avenue, NW, Room 543, Washi ngton, DC

20531; (202) 307-5924.

SUPPLEMENTARY | NFORVATI ON:

Descri ption of Major Changes

Contact Wth Incarcerated Adults

The revised regul ati on provides definitions of sight
and sound contact to assist in understanding the |evel of
separation that is required under 8223(a)(13). Sight
contact is defined as clear visual contact between
i ncarcerated adults who are in close proximty to juveniles
all eged to be or found to be delinquent, status offenders,
and nonoffenders in a secure institution. Sound contact is
defined in the regulation as direct oral conmunication
bet ween incarcerated adults and juveniles in secure
institutions. While separation nust be provided through
architectural or procedural neans, the revised regulation
provi des that sight or sound contact that is both brief and

i nadvertent or accidental nust be reported as a violation



only if it occurs in secure areas of the facility that are
dedi cated to use by juvenile offenders, including any
residential area. A residential area is an area used to
confine individuals overnight, and may include sl eeping,

shower and toilet, and day room areas.

Pl acement of Delinquents in Adult Facilities

State laws are increasingly providing for the mandatory
or permssible transfer (or placenent) of adjudicated
delinquents to adult facilities once the delingquent has
attained the age of full crimnal responsibility under State
law. The revised regul ation expressly provides that the
§223(a)(13) separation requirenent is not violated as a
result of contact between an adjudi cated delinquent and
adult crimnal offenders in a secure institution once the
adj udi cat ed del i nquent has reached the age of full crimnal
responsi bility established by State | aw, provided that the
transfer (or placenent) of the adjudicated delinquent is

required or authorized under State | aw.

Expansi on of 6-Hour Hold Exception to Pre and Post Court

Appear ances

The revised regul ati on builds upon the existing



authority to place an all eged or adjudicated delinquent
juvenile in an adult jail or lockup for up to 6 hours by
providing a 6 hour tinme period i medi ately before and/or
after a court appearance, subject to the 8223(a)(13)
separation requirement, during the tinme the delinquent
juvenile is in a secure custody status in the adult jail or

| ockup.

Coll ocated Facilities

The revised regul ation renoves the requirenent that a
needs—based anal ysis precede a jurisdiction’s request for
State approval of a juvenile holding facility that is
collocated wwth an adult jail or lockup to qualify as a
separate juvenile detention facility. QJJDP concurrence
with a State agency’'s decision to approve a coll ocated
facility wll no longer be required. On-site reviews by the
State to determ ne conpliance, coupled with QJJDP s
statutorily required review of the adequacy of state
monitoring systens, will be used to insure that each
coll ocated juvenile detention facility neets and conti nues
to meet the collocated juvenile detention facility criteria.

The revised regulation permts the sharing of common



use nonresidential areas of collocated adult and juvenile
facilities on a time—phased basis that prevents contact

bet ween juveniles and adults. Secure juvenile detention
facilities around the country are routinely overcrowled.
QJJDP' s objective is to encourage the devel opnent and use of
separately located juvenile facilities whenever possible.
Still, it is recognized that expecting every jurisdiction to
create wholly separate juvenile facilities, including the
duplication of costly infrastructure elenents |ike

gymasi uns, cafeterias, and classroons, may result in those
jurisdictions being unable to provide any secure juvenile
detention capacity. The revised regulation nmakes it

possi ble for nore jurisdictions to provide juvenile
facilities by renoving the requirenent that coll ocated
facilities not share program space between juvenile and
adult populations. Utilization of tinme—phasing wll allow
both juveniles and adults access to avail abl e educati onal ,
vocational, and recreational areas of collocated facilities.
Ti me—phased use is explicitly limted to nonresidenti al
areas of collocated facilities and requires the use of
witten procedures to ensure that no contact occurs between

det ai ned juveniles and incarcerated adults.

Deinstitutionalization of Status O f enders




The revised regul ati on expressly provides, formalizing
exi sting QJJDP policy, that it is permssible to hold an
accused status offender or nonoffender in a secure juvenile
detention facility for up to 24 hours, exclusive of weekends
and | egal holidays, prior to an initial court appearance and
up to 24 hours, exclusive of weekends and | egal holi days,

i mredi ately followng an initial court appearance.

Valid Court Order

The revised regulation elimnates the regul atory
| anguage suggesting that jurisdictions use
mul ti—disciplinary review teans to prepare and submt a
witten report to a judge who is considering an order that
directs or authorizes the placenent of a status offender in
a secure facility for the violation of a valid court order
pursuant to the valid court order exception to
8§223(a)(12)(A). A though a multi—disciplinary teamis still
an appropriate option, and is encouraged when practical,
this suggestion led to sonme confusion and, therefore, the

exarrpl e Was unnecessary.

Renpoval Exception




The revised regulation elimnates the requirenent for
States to docunent and describe, in their annual nonitoring
report to QJJDP, the specific circunmstances surroundi ng each
i ndi vi dual use of the distance/ground transportation and
weat her exceptions to the 8223(a)(14) jail and | ockup

removal requirenent.

Compliance Wth Separation Requirement

The revised regul ation nodifies the conpliance standard
that penalized States that have not enacted |aws, rules, and
regul ations, or policies prohibiting the incarceration of
all juvenile offenders under circunstances that would be in
violation of the 8223(a)(13) separation requirenment. These
States were not eligible for a finding of conpliance if any
i nstances of nonconpliance were sanctioned by state | aw,
rule or regulation, or policy. Instead, the revised
regul ati on establishes a single standard applicable to al
States regardl ess of whether a law, rule or regulation, or
policy exists that prohibits the detention or confinenent of
juveniles with incarcerated adults in circunstances that
woul d be in violation of 8223(a)(13), providing that
conpliance can be established under circunstances in which:
(1) the instances of nonconpliance do not indicate a pattern

or practice; and either (2) adequate enforcenent nechani sns



exist; or (3) an acceptable plan has been devel oped to

elimnate the nonconpliant incidents.

Mnority Detention and Confi nenent

The revised regul ation specifically provides that the
pur pose of the 8223(a)(23) D sproportionate Mnority
Confinenent core requirenent is to encourage States to
programmatically address any features of its justice system
that nmay account for the disproportionate detention or
confinement of mnority juveniles. The regulation is
revised to clearly state that the D sproportionate Mnority
Confi nenent core requirenment neither requires nor
establ i shes nunerical standards or quotas in order for a

State to achieve or naintain conpliance.

Di scussi on of Comments

The proposed revisions to the existing Formula G ants

Regul ati on were published in the Federal Register on July 3,

1996 (61 FR 34770), for public comment. Witten conments
were received fromthirty-six respondents on ten issues
addressed by the proposed regul ation. The respondents
represent a diverse group including child advocacy

organi zati ons, state agencies responsible for carrying out



the JJDP Act, and public interest groups. Al l comments
have been considered by QJJDP in the issuance of this fina
regul ati on.

The following is a summary of the coments and the

responses from QJJDP

1. Comment: Several respondents raised concern over the

proposed clarification of the Section 223(a)(13) prohibition
agai nst contact between incarcerated adults and juveniles
who are in close proximty but not at such distances as
“several hundred feet.” These respondents contended that
this statenment in the comentary section of the proposed
regul ati on appears to conflict with the later statenment in
the comentary section concerning the prohibition agai nst
systematic contact. These respondents suggested that the
“several hundred feet” standard would create nonitoring
difficulties and, consequently, it should be clarified that
“several hundred feet” was intended only as an exanpl e and
that the ability for a juvenile and adult to conmunicate is
the key. These respondents felt that it should be made
clear that “systematic, procedural, and condoned contact is
al ways prohibited.”

Response: The Section 223(a)(13) separation requirenent is
designed to protect juveniles who are at risk from contact

with adult of fenders whil e under the delinquency

10



jurisdiction of the juvenile justice system QJJDP agrees
with the cooment that “systematic, procedural, and condoned
contact is always prohibited.” The “several hundred feet”
exanple was intended to illustrate a commpn sense approach
to determning if visual “contact” or oral “comunication”
is possible. This is not an issue of systematic,
procedural, or condoned contact, but one of the potential
for harmto juveniles. QJJDP does not believe that a
juvenile who is able to see an adult froma significant

di stance is in danger of being harned. Simultaneous use of
secure areas of adult facilities continues to be prohibited
and, under the revised regulation, tinme—-phased use of conmon
use areas to achieve separation is permtted in both
collocated facilities and adult jails, |ockups, or other
adult institutions. For collocated facilities, this
revision is designed to allow both juveniles and adults
access to avail abl e educational, vocational, and

recreational areas commopn to the two facilities.

2.  Coment: A nunber of respondents opined that the

“brief and inadvertent” contact |anguage of the proposed
regul ation essentially changes the Section 223(a)(13)

prohi bition from“no contact” back to “no regular contact”
for nonresidential areas of institutions. Relaxing the no

contact standard, it is argued, would permt nore
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vi ol ati ons because violations are already occurring under
current regul ations. Several respondents believe this
proposed regul ati on would “nuddy the waters” and may “expose
children to needl ess risks” by |lowering the standards to

whi ch states nust adhere. They assert that national policy
shoul d set the separation standard at the hi ghest possible

| evel .

Response: The revised regul ation seeks to clarify with
particularity the prohibition of systematic, procedural, or
condoned contact between incarcerated adults and juveniles.
It is not the intent of QJJDP, through the revised
regulation, to in any way encourage or tolerate increased
contact between incarcerated juveniles and adults, or to
expose juveniles to greater risk. However, comopn sense and
practicality suggested that the regul atory definitions of
bot h sight and sound contact needed to be clarified, so that
appropriate and reasonabl e paranmeters woul d gui de State and
| ocal policy and practi ce.

I n considering the respondent comments concerning this
proposed regul atory clarification, it is inportant to note
that the obligation of |ocal jurisdictions housing juveniles
to mai ntain sight and sound separation by architectural
means or by established policies and procedures remains
firmy in place. This obligation, coupled wth the

mai nt enance of policies, practices and facilities designed
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to maxi m ze separation, is designed to maintain strict
adherence to the “no contact” statutory prohibition between
juveniles and adults in secure custody.

QJJDP al so believes, however, that strict adherence to
the “no contact” prohibition is not inconsistent, in view of
the lack of a statutory definition of the word “contact”,
with a recognition that brief and inadvertent or accidental
sight or sound contact may occur, upon occasion, in
nonresi dential areas of a secure institution, w thout being
considered a reportable violation of the separation
requirenent. QJJDP believes it would be unfair to penalize
jurisdictions working consistently and genuinely to nmaintain
si ght and sound separation through policies, practices, and
facilities architecture if brief and inadvertent or
acci dental contact between a juvenile and adult occurs in
common use areas. This recognition should in no way be
interpreted to indicate acceptance or tol erance of such
i nperm ssi ble contacts, but only as a recognition that in
such environnents, even the very best intentioned facility
adm ni strators may not prevent all short-term accidental
contact between juveniles and adults in a portion of the
facility used at different tines by both juveniles and
adul ts.

Nonet hel ess, based on the concern expressed in the

coment, QJJDP has expanded the regul atory | anguage to
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prohi bit contact in any secure areas of an institution that
are dedicated to use by juvenile offenders, including any
residential area. A residential area is an area used to
confine individuals overnight, and may include sl eeping,
shower and toilet, and day room areas. QJDP recogni zes
that in many jurisdictions, especially jurisdictions in
rural areas, there may be periods of tinme when no juveniles
are detained in an adult jail or lockup facility. During
t hese periods, jurisdictions use all areas of the facility,
i ncludi ng those areas dedicated to use by juveniles when
juveniles are present, for incarcerated adults because no
contact between incarcerated adults and juveniles is
possi bl e when juveniles are not present in the facility.

This revision, coupled with the requirenment that
facilities establish separation by architectural neans or by
establ i shing policies and procedures for tine—-phased use of
common use areas wWithin the secure perineter of an adult
jail, lockup, or penal facility, or within a juvenile
detention facility that is collocated with any adult jail or
| ockup, helps to insure the safety of detained and confi ned
juveni |l es.

QJJDP hopes that this explanation wll assist those
concerned with the proposed regulation to see that it is in
no way i ntended to evidence a change in view or policy

regardi ng the inportance of maintaining the sight and sound
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separation of juveniles fromadults in secure facilities at

all tines.

3(a). Comment: Several respondents asserted that an

adj udi cat ed del i nquent should only be subject to transfer to
an adult facility, such as a prison, once he (or she)
reaches the age of full crimnal responsibility, as provided
by State law, in circunstances where the delinquent has been
afforded the full due process rights available to a crimna
offender in a crimnal court proceeding (e.g. bail, trial by
jury, etc.).

Response: The JJDP Act separation requirenent expressly
applies to juveniles who are alleged to be or found to be
del i nquent. An individual who has reached the age of ful
crimnal responsibility is no |onger considered a juvenile
under the law of a State unless expressly so provided and
woul d not, therefore, fall under the protection of the JJDP
Act separation requirenent. States have a conpelling
interest in striking a balance between the goal of achieving
an adj udi cated delinquent’s well-being through treatnent and
physi cal security and the goals of punishnment and protection
of the public by |lengthening the period of confinenent in
appropriate circunstances. The State of Texas, for exanple,
has instituted a determ nate sentencing systemfor certain

violent offenders which initially places a juvenile
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adj udi cat ed del i nquent under the jurisdiction of the Texas
Yout h Comm ssion and requires the conmtting court to re-
eval uate the delinquent’s placenent status when he/she
reaches the age of 18. At that tine, the court can transfer
the individual, who is now an adult, to an adult penal
institution if warranted. Alternatively, the delinquent can
be retai ned under the custody of the Texas Youth Comm ssion
to age 21, at which tinme transfer is mandatory if he/she is
not released. OQur review indicates that the caselaw is not
definitive on the issue of whether a failure to provide a
juvenile with all the due process rights of a crim nal
defendant in a delinquency proceeding would prohibit such a
transfer, on due process or other grounds, to an adult jail
or prison. The regulation continues to prohibit the “pro
forma” adm nistrative transfer of an adjudi cated del i nquent
who has reached the age of full crimnal responsibility to
an adult jail or prison. However, we believe it is
consistent with the JJDP Act and principles of federalismto
allow States to authorize or require the transfer of such
del i nquents under State law. While the due process issue is
appropriately a matter of State |law and practice, those
jurisdictions contenplating passage of a law to authori ze
such transfers shoul d consi der whet her delinquents subject
to incarceration in the crimnal justice system upon

reaching the age of full crimnal responsibility should be

16



af forded the sanme due process rights in the origina
del i nquency adjudication to which an adult in a crim nal

court proceeding is entitled.

3(b). Comment: One respondent opined that where an

adj udi cated delinquent is subject to transfer to an adult
institution on or after reaching the age of full crimnal
responsi bility pursuant to State | aw, assurances should be
requi red that age-appropriate needs, such as health, nental
heal th, recreation, and education services will be nade
avai |l abl e.

Response: Meeting the basic needs of transferred

adj udi cat ed del i nquents should be a priority for any
jurisdiction’s correctional system It is the
responsibility of the State to provide for basic needs and
services for all prisoners, including juveniles and young

adul t s.

3(c). Comment: Several respondents felt that the transfer

of adjudi cated delinquents to adult facilities once they
reach the age of full crimnal responsibility defeats the
pur pose of a delinquency adjudicati on.

Response: It is inportant to note that persons eligible
for such a transfer are limted to those who are no | onger

consi dered juveniles under State law. Wth States

17



i ncreasingly focusing on the transfer of serious and viol ent
juvenile offenders to crimnal court for prosecution, this
type of transfer schene may result in fewer transfers of
juveniles to the crimnal justice systemthrough judicial
wai ver, prosecutorial direct-file, and statutory excl usion
of certain offenses fromthe jurisdiction of the juvenile
court. This wll help to assure that appropriate treatnent
services are provided by the juvenile justice systemwhile
the individual is a juvenile and may serve to protect
juvenile offenders from ol der delinquents who pose a threat
or whose treatnent needs cannot be nmet by the juvenile

correctional system

3(d). Comment: Several respondents stated that the
transfer of adjudicated delinquents to adult facilities is
not sound policy because the influences of adult facilities
are extrenmely negative and harnful to young adults. These
respondents further asserted that the risk of assaults and
violence in juvenile facilities increase when wards know
that they are going to be transferred to adult correctional
facilities. This “split” disposition has a destabilizing

i nfluence on juvenile progranms, according to one respondent.
Several respondents stated that any advances nade by
juveniles in the juvenile justice systemthrough avail able

educational, vocational, and therapeutic prograns will be

18



destroyed as a result of the transfer to an adult facility.
Response: QJJDP strongly recommends that States enacting a
transfer |aw provide the transferred adjudi cated del i nquent
W th age appropriate progranms. However, this Ofice is
nei t her aware of any studi es supporting the all eged harm
fromsuch transfers nor believes that a juvenile who is able
to remain in a juvenile correctional setting at |east until
the age of full crimnal responsibility is worse off than
the juvenile who is transferred to the crimnal justice
system for felony prosecution and, upon conviction, is

incarcerated in the crimnal justice system

3(e). Comment: One respondent suggested that QJIJDP

recommend that States provide separate facilities for
del i nquent of fenders who have reached the age of ful
crimnal responsibility.

Response: QJJDP agrees that this option nerits State
consideration. Such a system has been adopted in Col orado,
where ol der serious and viol ent delinquent offenders who
have reached the age of full crimnal responsibility and
juveniles transferred to crimnal court pursuant to State
transfer laws, are placed in secure treatnent facilities

desi gned and operated for youthful offenders.

3(f). Comment: One respondent suggested that the proposed

19



regul atory change is of great assistance to individual
States | ooking for appropriate nethods to deal with the
rising |levels of violent juvenile crine.

Response: The intent of this regulatory change is to
provide States with appropriate flexibility in dealing with
serious and viol ent delinquent offenders who require

sentences that extend i nto adul t hood.

4(a). Comment: Three questions were asked by one

respondent concerning the “6 hour rule” that allows an

al l eged delinquent to be held in a secure custody status in
an adult jail or lockup for up to 6 hours for purposes of
processi ng (while maintaining sight and sound separation
fromadult offenders). The proposed regul ation would apply
the six hour hold exception to include a six hour period
before and/or after a court appearance (both pre and post

adj udi cation).

(a) I's the 6 hour rule cumul ative (i.e.
before and after inclusive of the 6 hours) or
is it a separate 6 hours for before and after
a court appearance?

(b) I's the tine limt affected by the status
of the jail site, i.e. MSA or nonMSA?

(c) Wuld the 24 hour rural exception

20



continue to be permtted?

Response: (a) The 6 hour rule is not cunulative. A
juvenile may be held up to 6 hours before a
court appearance and up to 6 hours after a
court appearance in an adult jail or |ockup.
(b) The tinme Ilimt is not affected by the
status of the jail site;

(c) The 24 hour rural exception is not
changed by the regulation. The 24 hour rural
(MBSA) exception is a statutory exception that
applies to initial |aw enforcenent custody,
which may or may not result in an initial
court appearance. The new six hour hold
exception would apply in either an MSA or
nonMSA jurisdiction both before and/or after

a court appearance.

4(b). Comment: Several respondents suggested that the 6

hour rule followi ng a court appearance be expanded to 24
hours for rural jurisdictions because of the expense of
identifying and traveling to an appropriate facility or of
constructing a separate detention facility in a small rural
county or group of counties.

Response: The nonMSA, or rural exception, provides a 24

21



hour period, exclusive of nonjudicial days (Saturdays,
Sundays and holidays), to detain an all eged delinquent,
pending an initial court appearance, if State |law requires
such an appearance within the 24 hour period. Long distance
and weat her may extend this exception. The 6 hour hold
exception has historically applied when police are holding a
juvenile for investigation or processing a juvenile for

pur poses of notifying parents, arranging rel ease, or
transporting to a juvenile facility. Expansion of the 6
hour hold for pre and post court appearances is designed to
facilitate court appearances of juveniles that require
transportation. The statutory 24-hour nonMSA exception for
initial court appearances is prem sed on the need for tine
to plan the placenent/rel ease of the juvenile. Subsequent
court appearances can be planned in advance, negating the
need for an extended placenent of the juvenile in an adult

jail or | ockup.

4(c). Comment: One respondent found that the 6 hour

exception was too inflexible where no reasonable alternative
juveni |l e placenent was available follow ng arrest. The
respondent suggested that a workable “good faith” rule be
est abl i shed.

Response: The si x hour exception gives |aw enforcenent

officials in nonMSA jurisdictions the opportunity to make

22



deci si ons about investigating, processing, and/or
transporting juveniles. States and |ocal units of
government have found the 6 hour exception to be sufficient
where nechani sns are put in place to expedite the handling
of alleged delinquents who need to be detained for

i nvestigation or processing in secure custody in an adult

jail or |ockup.

4(d). Comment: One respondent organi zation cited the

Institute for Judicial Adm nistration/Anerican Bar
Association (1 JA/ ABA) Standards which state that “The
interimdetention of accused juveniles in any facility or
part thereof also used to detain adults is prohibited.” In
support of its opposition to the proposed regulation, this
respondent noted that under conditions where juveniles are
held with adults prior to adjudication, ABA standards
recommend a bl anket prohibition against the detention of
juveniles with adult inmates prior to adjudication under any
ci rcunst ances.

Response: Congress consi dered the secure confinenment of
accused delinquent juveniles for up to 6 hours in an urban
jail or lockup to be a reasonable outside tine limt for
processi ng purposes. This period of time was considered to
reflect a “rule of reason”, as stated in the House Conm ttee

report on the 1980 JJDP Act reauthorization. QJDP is not
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establishing any new policy by this regulation, but rather
is codifying in the regul ati on what has been the Ofice’s
monitoring policy for 16 years, and extending it to pre and

post court appearance hol ds.

5(a). Conmment: One respondent, while supporting the

ti me—phasi ng of common use areas of collocated facilities,
requested clarification on whether “professional treatnent
staff” can be “shared” between juvenile and adult
popul ati ons.

Response: In collocated facilities, professional care
staff such as nedical, counseling, or education services
continue to be permtted to serve both adult and juvenile

residents, although not at the sane tine.

5(b) Conment : One respondent asserted that elimnation of

the requirenent for QJJDP s concurrence in State-approved
collocated facilities weakens the Ofice’ s enforcenent
capabilities.

Response: States will continue to have the responsibility
to approve and nonitor these facilities. QJJDP wll
continue to review the nonitoring practices of States, as
wel | as provide training and technical assistance. Further,
the criteria for the establishnent of such facilities are

clearly set forth in Section 31.303(e)(3) of the regul ation.
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5(c). Conmment: Anot her respondent felt that the

regul ation should nore clearly reflect that coll ocated
facilities are not prohibited and that these facilities are
perm ssible if established in accordance with the regul atory
criteria set forth to establish that a collocated facility
is a separate and distinct facility fromthe adult jail or

| ockup with which it is coll ocat ed.

Response: QJJDP' s proposal to elimnate the requirenent
for its concurrence in State approval of a coll ocated
facility, and the elimnation of a needs—based anal ysi s,
should make it clear that the establishnment of collocated
facilities is not prohibited. States nay approve coll ocated
facilities in accordance wwth State |law and policy as |ong
as each such facility neets the criteria set forth in

Section 31.303(e)(3) of the regul ation.

5(d). Comment: Anot her respondent opined that the

needs—based anal ysis and prohibition of time—phased use
shoul d not be el i m nat ed.

Response: A properly constructed and operated coll ocated
facility that nmeets the criteria set forth in Section
31.303(e)(3) does not create conditions where the health and
safety of juveniles would be jeopardized. Tinme—-phased use
of nonresidential areas allows for efficient use of these

resources which, otherw se, mght not be available to the
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juvenil e popul ation. Ti me—phased use, if properly

i npl enented, would not result in any contact between
juveniles and adults. Further, States are encouraged to
conduct their own needs-based anal ysis. QJJDP technica
assistance wll remain avail able, upon State request, for

t hi s purpose.

6(a). Comment: One comentor, in response to the 24 hour

detention exception for status and nonoffenders, stated that
nonof f enders should not be placed in detention facilities.
Limted exceptions should be permtted in the event of a
wel | docunented need. In this way, detention of
nonoffenders will not becone a pattern or practice.

Response: QJJDP agrees that the detention of nonoffenders,
such as dependent, negl ected, or abused children, should not
becone a pattern or practice. This authority should be used
to nmeet energency needs only. States are encouraged to
provide for the return of nonoffenders to their famlies or

to appropriate shelter care as soon as possible.

6(b). Comment: Anot her respondent considers the placenent

of nonoffenders in secure detention to be a retrenchnent of
| ongst andi ng national policy in opposition to such a
pl acenent .

Response: QJJDP Formul a Grants program policy and
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regul ati on have authorized the limted and tenporary

pl acenment of nonoffenders in secure detention facilities
since 1975. \Wen either status offenders or nonoffenders
are placed in such facilities, Section 223(a)(12)(B)
encourages States to place the status offender or
nonoffender in facilities which are the |east restrictive
alternative appropriate to the needs of the child and the
comunity. The provision does not change established
policy and is intended to provide adequate tine to arrange
for appropriate placenent prior to or following an initial
court appearance. Because the current statutory definition
of “secure detention facility” includes dedicated facilities
for nonoffenders, renoval of the 24 hour hold exception's
applicability to nonoffenders would al so prohibit the secure
hol di ng of nonoffender juveniles in dedicated facilities.
This issue needs to be addressed statutorily before QJJDP
can propose a change to the 24 hour hold exception's

applicability to nonoffenders.

6(c). Comment: One respondent believes that placenent of

status offenders with children accused of delinquency can
stigmatize them as del i nquent and that the proposed
regulation dilutes QJJDP' s strong regul atory support for the
deinstitutionalization of status offender and nonoff ender

juveniles. This respondent supports the placenent of status
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of fenders in secure residential facilities for up to six
hours and only when | aw enforcenent is unable to contact a
parent, custodian, or relative, unreasonabl e distance
exists, the juvenile refuses to be taken hone, or |aw
enforcenment is otherw se unable to nmake arrangenents for the
safe rel ease of the juvenile.

Response: QJJDP has, since 1975, authorized the secure
short—term detention of status offenders and nonoffenders in
juvenile detention facilities. Wile blanket use of this
authority without regard to the facts and circunstances of
each juvenile taken into custody would be a poor policy,
State and | ocal governnments should determ ne the specific

| aw and policy that will govern the use of this authority.

7(a). Conment: Two respondents comrent ed regardi ng

revision of Section 31.303(f)(3)(vi), authorizing the use of
mul ti—di sciplinary teans to nmake recommendati ons on the use
of secure confinenent for a valid court order violator,
contendi ng that such teans are an inportant tool for the
valid court order process and that the | anguage shoul d not
be del eted. Another comrented that |anguage shoul d be added
to clarify that multi—disciplinary teans are only a
suggested way of neeting the requirenent for an independent
review team and that court or |aw enforcenent personnel can

still serve on such a team
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Response: Mul ti—disciplinary teanms may still be utilized
for the purpose of preparing and submtting a witten report
to a judge considering an order to place a status offender
in a secure facility for violation of a valid court order.
The suggestion of multi—disciplinary teans in the existing
regul ati on was neant to be an exanple of one nmechani smt hat
would fulfill the statutory requirenent. However, this
apparently created the inpression that only

mul ti—di sciplinary teans could be utilized. 1In fact, the
review coul d be conducted by an individual, agency, or team

representing a noncourt or |aw enforcenent agency.

7(b). Conmment: One comment opposed the del etion of

| anguage requiring that secure confinenment represent the

| east restrictive alternative “appropriate to the needs of
the juvenile and the community.” This respondent felt that
renmoval of this | anguage | essens the judge’s overal
responsibility to ensure the appropriateness of the

di sposition in light of other avail able placenent.
Response: Section 103(16) (O (iii) of the JJDP Act and
Section 31.303(f)(3)(vi) of the regulation require that a
di sposition of secure confinenent nust consider al
alternative dispositions (including treatnent) to pl acenent
in a secure detention or secure correctional facility.

Renoval of the referenced | anguage does not dimnish the
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responsibility of the court to consider alternatives to
secure confinenent. However, the referenced nonstatutory

| anguage i s vague and does not provide meani ngful guidance.

7(c). Comment: Anot her comment requested clarification of

why the words “of a status offender” were added to the

| anguage “In entering any order that directs or authorizes
the placenent of a status offender in a secure facility, the
j udge presiding over an initial probable cause hearing or
violation hearing nmust....” in Section 31.303(f)(3)(vi).
Response: The change was intended to underscore that the
valid court order (VCO provision applies solely to status
of fenders. A nonoffender may not be placed in secure
confinement for any length of tinme for violation of a court

or der.

7(d). Conmment: One respondent recomrended t he del etion of

the VCO requirenent for an independent review and

determ nation of the reasons for the juvenile' s behavior.
This respondent insisted that the first was difficult to
monitor and the latter inpossible to determ ne, asking “How
can the court ascertain the reasons for the juvenile’s
behavi or ?”. Anot her respondent comrented that the VCO
provi sion should be a recommendation rather than a

requirenment.



Response: The use of the independent review standard under
the valid court order exception is statutorily established

in Section 223(a)(12)(A) and the term*®“valid court order” is
defined in Section 103(16) of the JJDP Act. Therefore, they

cannot be deleted or nodified by regulation.

8. Comment: Comments were received both in favor of and

opposed to the proposal to elimnate the reporting

requi renent for each use of the ground/distance and weat her
exceptions to the jail and | ockup renoval exception. Those
opposed to the change are concerned that it will encourage
abuses of the rule and lead to nore youth in adult jails and
| ockups, in violation of the statute.

Response: Enforcenent of this provision will continue to
be a State responsibility that is subject to on-site
monitoring and verification by QJJDP during conpliance
monitoring visits to States utilizing this jail and | ockup
renoval exception. The changes streanline the process and

renove an unnecessary adm nistrative burden.

9(a). Comment: Several respondents felt that the

“relaxation” of State reporting and nonitoring requirenents
related to the separation requirenent is “dangerous” and
coul d cause States to slide into nonconpliance. States

m ght view this as an opportunity to relax their oversight
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responsi bility.

Response: It is not QJJDP' s intent to encourage States to
weaken their commtnent to the core requirenents of the JJDP
Act. However, (QJJDP believes that isolated violations of
the separation requirenent that do not represent a pattern
or practice should not jeopardize a State’s ability to
access federal funds. QJJDP remains fully conmtted to the
enforcenment of Section 223(a)(13) of the JJDP Act requiring

t he separation of juvenile delinquents fromadult offenders.

9(b). Comment: One respondent comented that the

exi stence of state |aws, regulations, or court rules is the
only mechani smthat provides any true assurance that future
vi ol ations of the separation requirenment will not occur in a
given jurisdiction. Another felt that elimnating this
requirenment will nmean that States will abandon their efforts
to obtain conformng | aws, regulations, and court rules in
order to enforce the separation core requirenent. A third
respondent felt that all States should have a policy that
mrrors the JIJDP Act separation requirenent.

Response: QJJDP encourages States to retain existing | aws,
regul ations, and court rules mrroring the separation

requi renent. QJJDP al so encourages States to utilize other
effective enforcenent tools including: training and

techni cal assi stance workshops; on-site training for
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| aw enforcenent and adult jail and | ockup personnel; and

devel opnent of alternatives to incarceration.

9(c). Comment: One commentor suggested that until such tine

as QJJDP has unlimted resources, there is no way that the
exi stence of a ‘pattern or practice of nonconpliance can be
noni t or ed.

Response: Section 223(a)(15) requires States to “provide
for an adequate systemof nonitoring jails, detention
facilities, and nonsecure facilities to ensure that the
requi renents of paragraph (12)(A), paragraph (13) and

par agraph (14) are net, and for annual reporting of the
results of such nonitoring to the Admnnistrator; ...". It
is QQJDP's position that State nonitoring systens
successfully identify the vast majority of violations and
State nonitoring reports can be used to identify whether
reported violations establish a pattern or practice of

separation violations in the State.

9(d). Comment: A single separation standard applicable to

all States for neasuring conpliance based on de mnims
violations that do not indicate a pattern or practice is a
fair standard, according to one respondent. Mbreover, it is
| ess cunbersonme than the present conpliance requirenent.

Anot her respondent felt that it is clearly appropriate to
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find overall conpliance within the separation requirenent
even if individual violations have occurred, as |long as no

pattern or practice exists.

Response: It is QJJDP's intent to treat all States in a
fair and equitable manner. In addressing violations of

Section 223(a)(13) of the JJDP Act in terns of a pattern or
practice, QJJDPs across the board approach is equitable to

the States, providing a substantive de mnims standard for

t he separation requirenent.

10(a). Coment : A commentor noted that the addition of

the word “programmatically” in Section 31.303(j) to clarify
that “the purpose of the statute and regulation is to
encourage States to address programmtically....” the

di sproportionate mnority confinenment (DMC) core requirenent
(Section 223(a)(23)) will limt the focus of the States and
nove them away fromalternative ways to address the
over—representation of mnorities in secure facilities.
Response: QJJDP notes that the addition of the word
“programmati cal ly” does not restrict a State’s options for
addressing DMC. States are encouraged to exam ne al

aspects of DMC and address any features of its juvenile or
crimnal justice systens that may contribute to DMC as

identified by the State.



10(b). Comment: Anot her respondent stated that the
regul ati on needs to reflect a broader exam nation of
mnority over—-representation. Since 1992, States have spent
considerable tinme and dollars reviewng their juvenile
justice systens in their entirety. The clarification to the
DMC core requirenment provides that States shoul d address
“progranmatically” any feature of its justice systemthat
accounts for the disproportionate detention or confinenent
of mnority juveniles. However, the entire system should be
anal yzed, not just juvenile detention or confinenent.
Response: The regul ation provides for a broad exam nation
of the DMC issue, including all decision points in the
juvenile justice system and encourages States to address
“any feature of its justice systeni that accounts for DMC
and not just those that “nmay account for the

di sproportionate detention or confinenent.” The latter

| anguage is taken verbatimfromthe statutory | anguage of

Section 223(a)(23) of the JJDP Act.

Executive Order 12866

This final rule is not a “significant regulatory action” for
pur poses of Executive Order 12866 because it does not result
in: (1) an annual effect on the econony of $100 million or
nmore or adversely affect in a material way the econony, a

sector of the econony, productivity, conpetition, jobs, the
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environment, public health or safety, or state, |ocal or
tribal governments or comrunities; (2) create a serious

i nconsi stency or otherwse interfere with action taken or

pl anned by anot her agency; (3) materially alter the
budgetary inpact of entitlenent, grants, user fees, or |oan
prograns or the rights and obligations of recipients
thereof; and (4) does not raise novel |egal or policy issues
arising out of |legal mandates, the President’s priorities or
the principles of Executive Order No. 12866, and accordingly
this rule has not been reviewed by the O fice of Managenent
of Budget. This regulation has been drafted and reviewed in
accordance wth Executive Order 12866, Section 1(b),

Princi ples of Regul ation.

Requl atory Flexibility Act

This final rule, if promulgated, will not have a
“significant” econom c inpact on a substantial nunber of
smal|l “entities” as defined by the Regulatory Flexibility
Act. This action is intended to relieve existing
requirenents in the Formula Grants programand to clarify
ot her provisions so as to pronote conpliance with its

provisions by States participating in the program

Paper wor K Reducti on Act

No collections of information requirenents are
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contained in or affected by this regulation pursuant to the

Paperwor k Reduction Act, codified at 44 U S. C. 3504(H)

| nt ergovernnental Revi ew of Federal Prograns

I n accordance with Executive Order 12372 and the
Department of Justice’s inplenenting regulation 28 CFR Part
30, States must submt Fornula Gant Program applications to
the State “Single Point of Contact,” if one exists. The
State may take up to 60 days fromthe application date to

comment on the application.

Lists of Subjects in 28 CFR Part 31

Grant prograns--law, Juvenile delinquency, Reporting

and recordkeepi ng requirenents.

For the reasons set forth in the preanble 28 CFR Part

31 is anended as foll ows:

PART 31- - [ AVENDED]

1. The authority citation for Part 31 continues to read
as foll ows:
Authority: 42 U.S.C. 5601 et seq.
2. Section 31.303 is anended to read as foll ows:
a. Paragraphs (d)(1)(i) and (d)(1)(v) are revised

to read as foll ows:
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831. 303 Substantive requirenents.
(d) * * %
(1) * * %

(1) Separation. Describe its plan and procedure,

covering the three-year planning cycle, for assuring that
the requirenents of this section are net. The term
“contact” includes any physical or sustained sight or sound
contact between juvenile offenders in a secure custody
status and incarcerated adults, including inmate trustees.

A juvenile offender in a secure custody status is one who is
physical ly detained or confined in a | ocked room or ot her
area set aside or used for the specific purpose of securely
det ai ni ng persons who are in | aw enforcenment custody.

Secure detention or confinenment may result either from being
pl aced in such a roomor area and/or from being physically
secured to a cuffing rail or other stationary object. Sight
contact is defined as clear visual contact between
incarcerated adults and juveniles within close proximty to
each other. Sound contact is defined as direct oral

communi cati on between incarcerated adults and juvenile

of fenders. Separation nust be acconplished architecturally
or through policies and procedures in all secure areas of
the facility which include, but are not limted to, such

areas as adm ssions, sleeping, and shower and toilet areas.
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Brief and inadvertent or accidental contact between juvenile
of fenders in a secure custody status and incarcerated adults
in secure areas of a facility that are not dedicated to use
by juvenile of fenders and which are nonresidential, which
may i nclude dining, recreational, educational, vocational,
health care, sally ports or other entry areas, and
passageways (hallways), would not require a facility or the
State to docunent or report such contact as a violation.
However, any contact in a dedicated juvenile area, including
any residential area of a secure facility, between juveniles
in a secure custody status and incarcerated adults woul d be

a reportable violation.

(v) Assure that adjudicated delinquents are not reclassified
admnistratively and transferred to an adult (crimnal)
correctional authority to avoid the intent of separating
juveniles fromadult crimnals in jails or correctional
facilities. A State is not prohibited from placing or
transferring an all eged or adjudi cated del i nquent who
reaches the State’s age of full crimnal responsibility to
an adult facility when required or authorized by State | aw.
However, the adm nistrative transfer, w thout statutory
direction or authorization, of a juvenile offender to an

adult correctional authority, or a transfer within a m xed
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juvenile and adult facility for placenment with adult
crimnals, either before or after a juvenile reaches the age
of full crimnal responsibility, is prohibited. A State is
al so precluded fromtransferring adult offenders to a
juvenile correctional authority for placenent in a juvenile
facility. This neither prohibits nor restricts the waiver or
transfer of a juvenile to crimnal court for prosecution, in
accordance with State law, for a crimnal felony violation,
nor the detention or confinenent of a waived or transferred

crimnal felony violator in an adult facility.

b. Paragraphs (e)(2) and (e)(3) are revised to
read as foll ows:
() * * *
ok k%

(2) Describe the barriers that a State faces in
removing all juveniles fromadult jails and | ockups. This
requi renment excepts only those all eged or adjudicated
juvenil e delinquents placed in a jail or a lockup for up to
six hours fromthe tinme they enter a secure custody status
or immedi ately before or after a court appearance, those
juveniles formally waived or transferred to crimnal court
and agai nst whom crim nal felony charges have been filed, or
juvenil es over whom a crimnal court has original or

concurrent jurisdiction and such court’s jurisdiction has
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been i nvoked through the filing of crimnal felony charges.

(3) Collocated facilities.

(i) Determne whether or not a facility in which
juveniles are detained or confined is an adult jail or
| ockup. The JJDP Act prohibits the secure custody of
juveniles in adult jails and | ockups, except as otherw se
provi ded under the Act and inplenmenting QJJDP regul ati ons.
Juvenile facilities collocated with adult facilities are
considered adult jails or |ockups absent conpliance with
criteria established in paragraph (e)(3)(i)(C(1)-(4).

(A) Acollocated facility is a juvenile facility
| ocated in the sanme building as an adult jail or |ockup, or
is part of a related conplex of buildings |ocated on the
same grounds as an adult jail or |ockup. A conplex of
buil dings is considered “rel ated” when it shares physi cal
features such as walls and fences, or services beyond
mechani cal services (heating, air conditioning, water and
sewer), or the specialized services that are all owabl e under
paragraph (e)(3)(i)(C(3) of this section.

(B) The State nust determ ne whether a coll ocated
facility qualifies as a separate juvenile detention facility
under the four criteria set forth in paragraph
(e)(3)(I)(O(L)-(4) of this section for the purpose of
nmoni toring conpliance with 8 223(a)(12)(A), (13) and (14) of
the JJDP Act.
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(C© Each of the following four criteria nust be net in
order to ensure the requisite separateness of a juvenile
detention facility that is collocated with an adult jail or
| ockup:

(1) Separation between juveniles and adults such that
there could be no sustained sight or sound contact between
juveniles and incarcerated adults in the facility.
Separation can be achieved architecturally or through tine-
phasi ng of common use nonresidential areas; and

(2) Separate juvenile and adult prograns, including
recreation, education, vocation, counseling, dining,
sl eeping, and general living activities. There nust be an
i ndependent and conprehensi ve operational plan for the
juvenile detention facility which provides for a full range
of separate program services. No programactivities may be
shared by juveniles and incarcerated adults. Tine-phasing of
comon use nonresidential areas is perm ssible to conduct
program activities. Equipnment and ot her resources may be
used by both popul ati ons subject to security concerns; and

(3) Separate staff for the juvenile and adult
popul ati ons, including managenent, security, and direct care
staff. Staff providing specialized services (nedical care,
food service, laundry, maintenance and engi neering, etc.)
who are not normally in contact with detainees, or whose

i nfrequent contacts occur under conditions of separation of
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juveniles and adults, can serve both popul ati ons (subject to
State standards or licensing requirenents). The day to day
managenent, security and direct care functions of the
juvenil e detention center nust be vested in a totally
separate staff, dedicated solely to the juvenile popul ation
within the collocated facilities; and

(4) In States that have established standards or
licensing requirenents for juvenile detention facilities,
the juvenile facility nmust neet the standards (on the sane
basis as a free-standing juvenile detention center) and be
Iicensed as appropriate. |If there are no State standards or
Iicensing requirenments, QJJDP encourages States to establish
adm nistrative requirenents that authorize the State to
review the facility' s physical plant, staffing patterns, and
prograns in order to approve the collocated facility based
on prevailing national juvenile detention standards.

(1i) The State must determ ne that the four criteria
are fully nmet. It is incunbent upon the State to nmake the
determ nation through an on-site facility (or ful
construction and operations plan) review and, through the
exercise of its oversight responsibility, to ensure that the
separate character of the juvenile detention facility is
mai nt ai ned by continuing to fully neet the four criteria set
forth above in paragraphs (e)(3)(i1)(O(1)—(4) of this

secti on.



(1i1) Collocated juvenile detention facilities approved

by the State and concurred with by QJJDP before (insert date

of publication in Federal Reqgister) may be reviewed by the
State against the regulatory criteria and QJJDP policies in
effect at the tinme of the initial approval and concurrence
or against the regulatory criteria set forth herein, as the
State determnes. Facilities approved on or after the
effective date of this regulation shall be revi ewed agai nst
the regulatory criteria set forth herein. Al collocated
facilities are subject to the separate staff requirenent
established by the 1992 Anendnents to the JJDP Act, and set
forth in paragraph (e)(3)(i)(C(3) of this section.

(tv) An annual on-site review of the facility nust be
conducted by the conpliance nonitoring staff person(s)
representing or enployed by the State agency adm ni stering
the JJDP Act Formula Grants Program The purpose of the
annual reviewis to determine if conpliance with the
criteria set forth in paragraphs (e)(3)(i)(O(1)—-(4) of this
section is being maintained.

c. Paragraphs (f)(2), (f)(3)(vi), (f)(4)(vi),

(H)(B) DG, ()3 (iii)=(v),(f)(6)(i), and (f)(6)(ii) are
revised to read as follows:

(f) * * %

*x * * % %



(2) For the purpose of nonitoring for conpliance with
section 223(a)(12)(A) of the Act, a secure detention or
correctional facility is any secure public or private
facility used for the lawful custody of accused or
adj udi cated juvenile offenders or nonoffenders, or used for
the I awful custody of accused or convicted adult crim nal
of fenders. Accused status offenders or nonoffenders in
| awf ul custody can be held in a secure juvenile detention
facility for up to twenty-four hours, exclusive of weekends
and holidays, prior to an initial court appearance and for
an additional twenty-four hours, exclusive of weekends and
hol i days, following an initial court appearance.

(3)* * =

(vi) In entering any order that directs or authorizes
the placenment of a status offender in a secure facility, the
judge presiding over an initial probable cause hearing or
viol ation hearing nust determne that all the elenents of a
valid court order (paragraphs (f)(3)(i), (ii) and (iii) of
this section) and the applicable due process rights
(paragraph (f)(3)(v) of this section) were afforded the
juvenile and, in the case of a violation hearing, the judge
must obtain and review a witten report that: reviews the
behavi or of the juvenile and the circunstances under which
the juvenil e was brought before the court and nmade subj ect

to such order; determ nes the reasons for the juvenile's
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behavi or; and determ nes whether all dispositions other than
secure confinenent have been exhausted or are clearly
i nappropriate. This report nust be prepared and submtted
by an appropriate public agency (other than a court or |aw
enf or cenent agency).
ok ok % %

(4)* *

(vi) Pursuant to section 223(a)(14) of the JJDP Act,
t he nonMSA (| ow popul ati on density) exception to the jail
and | ockup renoval requirenment as described in paragraphs
(f)(4) (i) through (v) of this section shall remain in effect
t hrough 1997, and shall allow for secure custody beyond the
twenty-four hour period described in paragraph (f)(4)(i) of
this section when the facility is | ocated where conditions
of distance to be traveled or the |ack of highway, road, or
ot her ground transportation do not allow for court
appearances within twenty-four hours, so that a brief (not
to exceed an additional forty-eight hours) delay is
excusable; or the facility is |ocated where conditions of
safety exist (such as severely adverse, |ife-threatening
weat her conditions that do not allow for reasonably safe
travel ), in which case the tine for an appearance nay be
del ayed until twenty-four hours after the tine that such
conditions allow for reasonably safe travel. States may use

these additional statutory all owances only where the

46



precedent requirenments set forth in paragraphs (f)(4)(i)
through (v) of this section have been conplied with. This
may necessitate statutory or judicial (court rule or
opinion) relief within the State fromthe twenty-four hour
initial court appearance standard required by paragraph
(f)(4) (i) of this section.

ok ok % %

(5)* * *

(i)*x *

(C The total nunber of accused status offenders and
nonof f enders, including out-of-State runaways and Feder al
wards, held in any secure detention or correctional facility
for longer than twenty-four hours (not including weekends or
hol i days), excluding those held pursuant to the valid court
order provision as set forth in paragraph (f)(3) of this
section or pursuant to section 922(x) of Title 18, United
States Code (which prohibits the possession of a handgun by
a juvenile), or asimlar State law. A juvenile who
violates this statute, or a simlar state law, is excepted
fromthe deinstitutionalization of status offenders
requi renment;
ok ok % %

(ii1) To denonstrate the extent of conpliance with
section 223(a)(13) of the JJDP Act, the report nust include,

at a mninum the following information for the current

a7



reporting period:

(A) Dates covered by the current reporting period;

(B) The total nunber of facilities used to detain or
confine both juvenile offenders and adult crim nal offenders
during the past 12 nonths and the nunber inspected on-site;

(C The total nunber of facilities used for secure
detenti on and confinenent of both juvenile offenders and
adult crimnal offenders which did not provide sight and
sound separation

(D) The total nunber of juvenile offenders and
nonof f enders not separated fromadult crimnal offenders in
facilities used for the secure detention and confi nenent of
both juveniles and adults;

(E) The total nunber of State approved juvenile
detention centers |located within the sanme building or on the
sane grounds as an adult jail or lockup, including a |list of
such facilities;

(F) The total nunber of juveniles detained in State
approved collocated facilities that were not separated from
t he managenent, security or direct care staff of the adult
jail or | ockup;

(G The total nunber of juvenile detention centers
| ocated within the sanme building or on the sane grounds as
an adult jail or |lockup that have not been approved by the

State, including a list of such facilities; and
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(H The total nunber of juveniles detained in
collocated facilities not approved by the State that were
not sight and sound separated fromadult crimnal offenders.

(1v) To denonstrate the extent of conpliance with
section 223(a)(14) of the JJDP Act, the report nust include,
at a mnimm the following information for the current
reporting period:

(A) Dates covered by the current reporting period;

(B) The total nunber of adult jails in the State AND
t he nunber inspected on-site;

(© The total nunber of adult |ockups in the State AND
t he nunber inspected on-site;

(D) The total nunber of adult jails holding juveniles
during the past twelve nonths;

(E) The total nunber of adult | ockups hol ding juveniles
during the past twelve nonths;

(F) The total nunber of accused juvenile crimnal-type
of fenders held securely in adult jails, |ockups, and
unapproved col located facilities in excess of six hours,

i ncludi ng those held pursuant to the “renbval exception” as
set forth in paragraph (f)(4) of this section;

(G The total nunber of accused juvenile crimnal-type
of fenders held securely in adult jails, |ockups and
unapproved col located facilities for |less than six hours for

pur poses ot her than identification, investigations,
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processing, release to parent(s), transfer to court, or
transfer to a juvenile facility following initial custody;

(H) The total nunber of adjudicated juvenile
crimnal -type offenders held securely in adult jails or
| ockups and unapproved col located facilities in excess of
six hours prior to or followi ng a court appearance or for
any length of time not related to a court appearance;

(I') The total nunber of accused and adj udi cated status
of fenders (including valid court order violators) and
nonof fenders held securely in adult jails, |ockups and
unapproved collocated facilities for any length of tine;

(J) The total nunber of adult jails, |ockups, and
unapproved collocated facilities in areas neeting the
“renoval exception” as noted in paragraph (f)(4) of this
section, including a list of such facilities and the county
or jurisdiction in which each is |ocated,;

(K) The total nunber of juveniles accused of a
crim nal -type offense who were held in excess of six hours
but less than 24 hours in adult jails, |ockups and
unapproved col located facilities pursuant to the “renoval
exception” as set forth in paragraph (f)(4) of this section;

(L) The total nunber of juveniles accused of a
crim nal -type offense who were held in excess of 24 hours,
but not nore than an additional 48 hours, in adult jails,

| ockups and unapproved col located facilities pursuant to the
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“renoval exception” as noted in paragraph (f)(4) of this
section, due to conditions of distance or |ack of ground
transportation; and

(M The total nunber of juveniles accused of a
crimnal -type of fense who were held in excess of 24 hours,
but not nore than an additional 24 hours after the tinme such
conditions as adverse weather allow for reasonably safe
travel, in adult jails, |ockups and unapproved coll ocated
facilities, in areas neeting the “renoval exception” as
noted i n paragraph (f)(4) of this section.

(6)* * *

(1) Full conpliance with section 223(a)(12)(A) is
achi eved when a State has renoved 100 percent of status
of fenders and nonoffenders from secure detention and
correctional facilities or can denonstrate full conpliance
wth de mnims exceptions pursuant to the policy criteria

contained in the Federal Register of January 9, 1981 (copies

are available fromthe Ofice of General Counsel, Ofice of
Justice Programs, 633 Indiana Ave., N. W, Wshington, D.C
20531) .

(i1) Conpliance with section 223(a)(13) has been
achi eved when a State can denonstrate that:

(A) The last submtted nonitoring report, covering a
full 12 nonths of data, denpbnstrates that no juveniles were

incarcerated in circunstances that were in violation of
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section 223(a)(13); or

(B)(1) The instances of nonconpliance reported in the
| ast submtted nmonitoring report do not indicate a pattern
or practice but rather constitute isolated instances; and

(2) (i) Were all instances of nonconpliance reported
were in violation of or departure fromState |law, rule, or
policy that clearly prohibits the incarceration of al
juvenile offenders in circunstances that would be in
viol ation of Section 223(a)(13), existing enforcenent
mechani snms are such that the instances of nonconpliance are
unlikely to recur in the future; or

(2)(ii) An acceptable plan has been devel oped to
elimnate the nonconpliant incidents.

d. Paragraph (j) is revised by inserting the follow ng
sentences after the second sentence:

The purpose of the statute and regulation is to
encourage States to address, programmtically, any features
of its justice system and related | aws and policies, that
may account for the disproportionate detention or
confinement of mnority juveniles in secure detention
facilities, secure correctional facilities, jails, and
| ockups. The disproportionate mnority confinenent core
requi renent neither establishes nor requires nunerical
standards or quotas in order for a State to achieve or

mai ntai n conpl i ance.
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(Dat e)

Shay Bil chi k, Adm nistrator
Ofice of Juvenile Justice and

Del i nquency Prevention



